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Evaluating Cell Tower Lease Buyout Deals
By Aaron Strauss and Kim Alexander 
Published: April 13, 2016

 There can be
times when it makes more sense to take rental payments over a lump sum, Strauss writes.

ROSELAND, NJ—Lease buyout companies often contact landlords to purchase cell tower leases.  Given that
cell tower lease buyouts are unique in many respects from other real estate transactions, analyzing the
elements of the deal can often be confusing.  These types of offers typically involve what first appears to be
an attractive lump sum paid by a lease buyout company to a property owner in exchange for the right to
receive income from telecommunications (telecom) tenants and the right to re-lease after the existing telecom
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lease expires.

While this might seem like an attractive offer at first, many property owners may not appreciate the full scope
of the deal because they are unaware of certain helpful questions to ask and other factors to consider when
evaluating these offers. Below are some of the top considerations that landlords should keep in mind as they
weigh these offers:

Know the Economics of the Deal – The first element of the transaction that a property owner needs to
evaluate is the general economics of the deal. While a property owner that plans to sell its property in
the near future may decide to sell a cell tower lease for a desirable lump sum payment, it is imperative
to consider the effects the buyout may have on a future sale and carefully negotiate the easement
agreement, which will encumber the property and affect future purchasers.  At times, it may make more
sense for a property owner to forego the payment and reap the rewards of the monthly rental payments,
especially if the landlord anticipates that the telecoms lease will stay in place for the long run.

Understand the Terms of the Easement and Buyout Agreements – Landlords need to nail down the
exact length of the term of the easement agreement and buyout deal. For example, a lease buyout that
grants a buyout company an easement and leasing rights for a 99-year term is almost the equivalent of
granting perpetual rights.  Accepting this offer, without first trying to limit those rights to a shorter term
in order to retain reversionary rights to future leasing income, could be a mistake.

Retain Future Leasing Rights – A property owner should strive to retain control over a buyout
company’s future leasing of the easement area.  At a minimum, leases should not extend beyond the
buyout term and there should be restrictions on the structures that are placed on the roof (height, weight
and general appearance). Additionally, the leases should require compliance with all applicable laws
and should contain insurance and indemnification obligations that are reasonably acceptable to the
landlord.  Future leases, when compared to the existing terminated lease, should also not impose
additional obligations on the landlord, limit the landlord’s rights or otherwise adversely affect the
property or structural integrity of the building.  Property owners should also consider including a
requirement that utilities are separately metered, at the tenant’s expense, and should be paid directly by
the tenant to the utility provider, and should prohibit tenants from interfering with the use of the
building and the uses of other tenants. Finally, landlords should review the existing telecom lease(s) to
ensure that the telecom tenant does not have a right of first refusal (ROFR) or right of first offer
(ROFO) that would be triggered by the lease buyout.

Factor in Insurance and Repairs – The buyout company should agree to maintain and cause its
agents to maintain minimum liability coverage that is reasonably acceptable to the landlord and name
the landlord as an additional insured. Furthermore, the buyout company should also be required to
repair any damage that it causes to the property and should indemnify the landlord for such liability.

Precisely Delineate Access Areas and Preserve Rights for Relocation – The exact areas affected by
the buyout documents should be clearly delineated and landlords should preserve rights to relocate the
easement area in the event of future development or necessary roof or other repairs.

Consider Whether the Lender’s Consent is Required – While some lenders may decide not to
underwrite their loans based on cell tower lease income because telecom tenants often can terminate
their leases for any reason after thirty days’ notice, loan documents often prohibit landlords from
entering into a buyout and easement agreement without lender consent, as those documents may be
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considered a prohibited transfer and an encumbrance. As a result, obtaining a lender’s consent will
often be required. In addition, landlords should make sure that the buyout documents contain favorable
lender protections, such as automatic subordination clauses, so that the existence of the easement will
not impose any hurdles to future financings.

Determine Lease Buyout Company’s Monetary Obligations – Property owners need to consider
whether the lease buyout company has any monetary obligations. To better understand these monetary
obligations, landlords should ascertain who will pay for the real estate taxes, who will retain a tenant’s
payments of its pro rata share of taxes, common area maintenance and any other applicable charges and
who will pay for any required transfer taxes and recording charges. Property owners should also
consult with their tax advisors to discuss the tax implications of the transaction.

 Alexander and Strauss write that there are several
considerations in a lease buyout deal.

As in any real estate transaction, it is essential to understand the terms, economics and obligations required of
each party in the deal before finalizing the transaction. This is especially true when it comes to vetting the
viability of a cell tower lease buyout offer, as the documents prepared by the buyout company can often be
one-sided in favor of the buyout company. Consulting an attorney who is experienced in negotiating these
types of deals will ensure that a landlord’s needs are being met within the framework of the transaction. But,
it is also critical that a property owner understands that an attractive lump sum payment may have
consequences that can affect him/her in the long run; and knowing which questions to ask will help a landlord
properly underwrite and evaluate the terms of a cell tower buyout offer.

 Aaron Strauss and Kim Alexander are managing partner and counsel, respectively, at law firm A.Y. Strauss.
The opinions expressed in this article are not intended to create an attorney-client relationship and do not
constitute legal advice. Neither the transmission of the information contained within this article nor the use
of the information or communication with A.Y. Strauss creates an attorney-client relationship with A.Y.
Strauss. 
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