
What Attorneys Should Know About 'Ghost Kitchen' Clients 

By Brett Buterick (September 2, 2021) 

Demand for takeout restaurant services increased dramatically over the 
past decade with the increasing prevalence, use, and acceptance of third-
party delivery platforms and the pandemic adding fuel to the fire. 
 
Restrictions on indoor dining significantly increased online ordering, 
takeout and delivery services. An online survey conducted by the National 

Restaurant Association in November 2020, found that 60% of American 
consumers ordered takeout at least once a week, a figure quickly 
increasing year-over-year.[1] 
 
To meet the demand bump, brands have increasingly turned to ghost 
kitchens and virtual kitchens. While the two terms are often used interchangeably, there are 

differences. Ghost kitchens are off-premises professional food preparation and cooking 
facilities that can be used by both virtual and brick-and-mortar brands. 
 
Virtual kitchens have no brick-and-mortar presence, but rather leverage the off-premises 
locations to sell their products. Both are pick-up locations for third-party delivery apps like 
those from DoorDash Inc., Uber Technologies Inc.'s UberEats, and GrubHub Inc. 
 
Ghost and virtual kitchens share a major competitive advantage — both lessen the 
traditional cost burden associated with starting a brick-and-mortar restaurant. Perhaps 
more importantly in today's world, they streamline the dozens of mobile application 
integrations — e.g., online ordering, payment processing, third-party delivery platforms, 
and social media — required to successfully run a modern, takeout-centric food service 
business. 
 

Effectively, ghost kitchens serve as logistical quarterbacks, arranging food preparation 
space — or in some cases, space and food preparation services — providing front-of-house 
staff, offering access to new customer bases, and arranging third-party delivery to those 
customers. With $55 billion already invested,[2] experts predict the ghost kitchen industry 
will reach $1 trillion worldwide by 2030.[3] 
 

The developing industry presents numerous legal challenges for clients. These range from 
routine business formation and contracting matters to nuanced negotiation and drafting 
questions arising in food preparation-as-a-service agreements. 
 
This article examines some of the more common issues attorneys face in addressing client 
matters arising in the ghost kitchen industry and provide practical guidance to meet client 
needs. Particular attention will be paid to the more novel questions of negotiating facilitator 

or food preparation-as-a-service agreements. 
 
Initially, it is helpful to define your client, to both understand the specific issues you may be 
asked to address and to devise sound strategy to resolve client issues. 
 
Businesses operating in the ghost kitchen space can be broken down into three categories: 
(1) the restaurant brand or concept; (2) the ghost kitchen; and (3) the third-party delivery 

platform. 
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The potential issues you may be asked to assist with vary greatly depending on the type of 
client you represent. Below, we will look at more common challenges facing these ghost 
kitchen business categories and provide suggestions for assisting clients facing these 
common challenges. 
 
The Restaurant Brand or Concept Client 
 
For restaurant brand clients, common legal issues generally vary depending on the client's 
size. For example, a national chain restaurant has substantial bargaining power and, 
therefore, the ability to effectively negotiate more favorable terms with ghost kitchen, 

facilitator, or third-party delivery platforms. In contrast, emerging brands are typically 
offered a take-it-or-leave-it contract for the same services. 
 
Emerging concepts in the ghost kitchen industry often take the form of a virtual brand with 
little to no corporate — or physical — infrastructure that seeks to leverage a large local or 
social media following to deliver products to a growing customer base. 
 
These businesses typically require the same assistance as a traditional brick-and-mortar 
restaurant startup —corporate structuring and formation, intellectual property protection, 
and leasing. Since the focus of this article is on issues specific to the ghost kitchen industry, 
we will table the corporate structuring and intellectual property protection issues and 
examine the leasing matters inherent in the industry for both emerging and established 
restaurant concepts. 
 
Restaurant brands, regardless of size, will often partner with either a shared ghost kitchen 
or a facilitator ghost kitchen to expand. Some larger, established brands operate their own 
independent ghost kitchens. 
 
Shared ghost kitchens typically provide all real estate, equipment, front-of-house, and 
software support to enable restaurants to access customers, but do not provide food 

preparation assistance. Examples of shared ghost kitchens include concepts like 
CloudKitchens, Kitchen United Mix, and Wired Kitchens. 
 
If a restaurant brand rents space that houses multiple brands, it is important to establish 
how common area maintenance and equipment maintenance is apportioned. Similarly, it is 
important to understand, or establish who is liable for issues relating to a health code 
violation in the restaurant brand's specific space. Largely, these leases take the form of a 
right to use and license agreement with more established players like CloudKitchens 
providing little negotiation opportunity. 
 
Facilitator ghost kitchens typically provide everything that a shared kitchen offers — real 
estate, equipment, front-of-house assistance, and software support — and also offer food 
preparation as-a-service. Examples of facilitator kitchens include Reef Technology and 

DoorDash's DoorDash Kitchens. 
 
Generally, there is much more wiggle room in negotiating facilitator kitchen agreements 
since brand quality and consistency are at stake. In addition, larger brands with more 
bargaining power often partner with facilitator ghost kitchens, increasing the facilitator 
ghost kitchen's willingness to acquiesce in negotiations. 
 

As a restaurant negotiating these agreements, it is important to ensure quality control 
mechanisms are in place and the facilitator ghost kitchen will continue to operate in 
accordance with brand standards. It is helpful to propose and incorporate language that: 



• Requires the facilitator to operate only according to the proprietary operating system 
standards; 

• Requires written notice and confirmation of any modifications to the system — often 

affecting pricing and menu items offered; 

• Ensures territorial rights do not impinge on any pre-existing rights or contractual 
obligations — including for franchisees, area developers, or area representatives; 

• Clearly defines the ordering system process to be used — i.e., the restaurant's 

ordering system or the facilitator's; 

• Clearly establishes payment structure compensation metrics; 

• Requires co-branding, promotions, or marketing expense contributions from the 
facilitator ghost kitchen; 

• Ensures proper training and continued training mechanisms are in place for food 
preparation; (8) requires specific vendors to ensure brand standards; 

• Ensures the facilitator ghost kitchen maintains adequate insurance; 

• Provides for indemnification for operation of the business, or unauthorized use of the 
restaurant's marks or trade secrets; 

• Limits licensing of the marks and trade secrets; 

• Ensures quality control procedures and termination options are clearly defined; 

• Rejects any restrictive covenants placed on the restaurant; and 

• Establishes that use of confidential information constitutes irreparable harm. 

 
Independent ghost kitchens are off-premises locations leased by one restaurant brand for 
delivery and takeout services only. Certain major restaurant brands, including The Halal 
Guys and Sweetgreen, are moving delivery and catering services offsite and operating 
independently, rather than through a third party. 
 
Halal Guys is currently working with the franchise development company, Fransmart, to 
develop 400 new independent ghost kitchens to expand its delivery service. Notably, in 
these situations, the independent ghost kitchen's legal needs are limited to routine services 
for an established restaurant brand — i.e., negotiating real estate lease or purchase 

agreements, ensuring compliance with food preparation safety regulations, and negotiating 
favorable third-party delivery platform terms. 
 
The Ghost Kitchen Client 
 
As discussed, the ghost kitchen client typically falls into one of three categories — the 
shared ghost kitchen, the facilitator ghost kitchen and the independent ghost kitchen. The 

shared ghost kitchen and facilitator ghost kitchen often encounter very similar legal issues. 
 
In representing these clients, it is important to ensure the ghost kitchen has expansive 



leeway to meet its contractual obligations, especially with respect to licensing and third-
party application integration. 
 
The ghost kitchen should be free to integrate the restaurant across numerous delivery 
platforms and actively market and facilitate the restaurant's sales. All the while, the ghost 
kitchen should ensure minimal exposure from both the restaurant and any third-party 
platforms used in transactions. 
 
In negotiating these agreements with restaurant brands, it is helpful to propose and 
incorporate language that: 

• Ensures expansive licensing to accomplish objectives; 

• Clearly establishes indemnification parameters; 

• Limits warranties — i.e., commercially reasonable skill and in accordance with this 
agreement; 

• Specifically waives any warranties with respect to third-party software; 

• Includes limitations on liability; 

• Reduces or eliminates spends on co-branding, promotions, or marketing expense 

contributions; 

• For facilitators, ensures access to all equipment, products and vendors to meet brand 
consistency requirements; 

• For facilitators, ensures access to proprietary information is granted –e.g., recipes 
and food-preparation techniques; and 

• For facilitators, provides for expansive training and guidance to meet expectations 
for training techniques etc. 

 
Third-Party Delivery Platform Client 
 

As the ghost kitchen industry's backbone, third-party delivery platforms are uniquely 
positioned and hold substantial bargaining power. Third-party delivery platform agreements 
are typically short-form, take-it-or-leave-it contracts that set forth: 

• Cancellation by either party with written notice; 

• Incorporation into the delivery-platform's system; 

• Disclaimers of all warranties for the delivery-platform's system; 

• Restaurant obligations, including order fulfillment, granting of royalty free, perpetual 
license to use the restaurant's content, protection against use of the platform's 
confidential information, compliance with all laws including tax payment — except 

where the third-party delivery platform is required to remit payment; and 

• Payment of fees. 



 
Again, these agreements are rarely negotiated, except with respect to commissions. Even 
then, size is key. In April 2019, McDonald's Corp. negotiated with its delivery partner Uber 
Eats to reduce commissions on delivery charges to as low as 15% — typically commission 
rates range from 15% to 30% of an order.[4] 
 
In some instances, third-party delivery platform clients may be willing to bend to mid-
market restaurants as well. For example, 14-location Flying Biscuit Café found success by 
negotiating as an entire brand, staying mostly within their maximum 20% fee range.[5] 
 

Conclusion 
 
The ghost kitchen industry is rapidly developing, and the legal landscaping is shifting quickly 
with it. While the above represents a general overview of the primary agreements, key 
terms and deal points prevalent in the industry today, the industry is in flux. 
 
As industry players continue to refine roles, assign new responsibilities, and shift liabilities, 
some issues we address on behalf of clients will change over time. For now, the above 
should be used as a road map to help assess client prospective, common issues and 
recommendations for solutions. 

 
 
Brett M. Buterick is counsel at A.Y. Strauss LLC. 

 
The opinions expressed are those of the author(s) and do not necessarily reflect the views 
of the firm, its clients or Portfolio Media Inc., or any of its or their respective affiliates. This 
article is for general information purposes and is not intended to be and should not be taken 
as legal advice. 
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